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Court of Appeals of the District of Columbia 

| 

No. 4981. 

l 

_ i 

- - — 

i 

Henry J. Horner, Plaintiff in Errojr, 


vs. 

Claire B. Campbell et al. 


1 Municipal Court of the District of Columbia. 

No. L. & T. 388,540. j 

i 

Claire B. Campbell and William D. Campbell, 

Complainants, 

vs. | 

Henry J. Horner, Defendant. 


United States of America, j 

District of Columbia, ss: * j 

i 

Be it remembered that in the Municipal Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit : 
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Complaint and Summons—Landlord vs. 


Tenant. 


In the Municipal Court of the District of Columbia, No. 321 

John Marshall Place N. W. j 

No. L. & T. 388,540. j 

I 

Claire B. Campbell, William D. Campbell, Army & Navy 
Apts., 820 Conn. Ave. N. W., Plaintife, 


vs. 

Henry J. Horner, Filling Station, 18th St. Between L & M 
N. W., or Machinists Bldg., Defendant. 

i 

j 

District of Columbia, To wit: 

Your Complainant-, Claire B. Campbell and William D. 
Campbell, being first duly sworn according to jlaw, states 

1—4981a 
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that they are entitled to the possession ol* the premises 
described as Lots 848, 849, 859, 851, 852, 857 and 858, in 
Square 140, located in the District of Columbia, and that 
the same is unlawfully detained from them and held with- 
out right by the defendant, Henry J. Horner, to whom the 
complainants had heretofore rented the said premises as 
a tenant bv sufferance and whose tenancy and estate has 

mf V 

been determined by the service of a due notice to quit. 
Complainants therefore pray that a Summons be issued 
commanding the defendant to appear and show cause why 
judgment should not be given against him for the resti¬ 
tution of the possession of said premises and costs of the 
suit. 

(Signed) CLAIRE B. CAMPBELL. 

(Signed) WM. D. CAMPBELL. 

Subscribed and sworn to before me this 19th day of 
March, A. D. 1929. 

WM. C. LOOKER, [seal.] 
Notary Public. 


Summons. 

In the Municipal Court of the District of Columbia. 

No. L. & T. —. 

Claire B. Campbell, William D. Campbell, Plaintiffs, 

vs. 

Henry J. Horner, Defendant. 

The President of the United States to the defendant, Henry 

J. Horner, Greeting: 

You are hereby summoned to appear in this Court on 
the 6th day of April, A. D. 1929, at 10 o’clock A. M., to 
answer the plaintiff’s complaint and show cause why judg¬ 
ment should not be given against you for the restitution 
of the possession of the premises described in the com¬ 
plaint' under oath filed herein by said plaintiff and costs 
of this suit, and in case of your failure so to appear and 
answer, the suit will be proceeded with as in case of default. 
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i 

Witness the Honorable Judges of said Court this 26th 
day of March, A. D. 1929. 

[court seal.] BLANCHE NEFF, [seal.] 

Clerk. 

i 

[Endorsed:] No. L. & T. —. In the Municipal Court of 
the District of Columbia, No. 321 John Marshall Place. 
Claire B. Campbell, William D. Campbell, Army & Navy 
Apts., 820 Conn. Ave. N. W., Plaintiffs, vs. Hqnry J. Hor¬ 
ner, filling station, 18th St. between L and MjSts. N. W., 
or Machinists Bldg., Defendant. Complaint and Summons. 
April 6, 1929. Judgment for plaintiff for possession of 

the within described premises, with $— costs J - , 

Judge. Marshal’s Return. (1)-, 19—. j Summoned 

as within directed.-, U. S. Marshal, bjy-, 

Deputy Marshal. (2) 3-27, 1929. R. E. Gains summoned 
by leaving a copy hereof with a person abovO the age of 
sixteen years, in possession of the premises; the defendant 
not to be found. Edgar C. Snyder, U. S. ^larshal, by 

(Signed) H. A. McNinch, Deputy Marshal. (3)-, 

19—. Summoned by posting a copy hereof op — of said 
premises, the defendant not to be found, and no person 
above the age of sixteen years to be found iii possession 

of, or residing on, said premises.-, U.jS. Marshal, 

by-, Deputy Marshal. 

i 

3 Affidavit of Defense. 

(Filed April 6, 1929.) j 

i 

■ 

District of Columbia, s $: 

7 i 

Personally appeared before the undersigned, a Notary 
Public in and for the District aforesaid, Henry J. Horner, 
who, being on oath, duly sworn, deposes and slays that he 
is named as defendant in the above entitled spit wherein 
Claire B. Campbell and William D. Campbell aire the plain¬ 
tiffs; that defendant has a full and complete: defense to 
these proceedings, which defense is as follows!: 

That prior to and since the 18th day of August, 1927, 
plaintiffs were and still are the owners of Lots Nos. 848, 
849, 850, 851, 852, 857, 858, 811 and 29 in Square 140 in 
the District of Columbia, at that time being unimproved 
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real estate located on tlie West side of Eighteenth Street 
between L and M Streets, Northwest; that said plaintiffs 
desired to improve said property and to erect and con¬ 
struct thereon a gas filling station and thereafter to con¬ 
duct a gas filling station business thereon; that defendant 
is a contractor and builder and familiar with the gas sta¬ 
tion filling business; that on, to-wit, August 18, 1927, the 
plaintiffs and defendant entered into a written contract 
providing for the erection and construction on said prop¬ 
erty by defendant of certain structures for use as a gas 
filling station; said contract provided, among other things, 
that the cost and expense of erecting and constructing said 
gas filling station, not exceeding $3,000.00, he borne and 
paid solely by the defendant; said contract further pro¬ 
vided that after said gas filling station was completed, a 
gas filling station business would be conducted thereon and 
that the defendant would have full and complete control 
of the conduct and policies of said business; said contract 
further provided that the defendant was to be paid a sum 
not exceeding $3,000.00 for labor and materials used 
4 bv him in erecting and constructing said gas filling 
station out of the net receipts of said business and 
that after said sum of $3,000.00 has been paid to defendant 
as aforesaid, that the net profits of said business would 
be divided equally between the defendant on the one hand 
and the plaintiffs on the other hand. That a copy of said 
contract is hereto annexed marked exhibit “A” and prayed 
to be read and taken as a part hereof. 

That acting under and bv virtue of said contract, this 
defendant undertook and completed the erection and con¬ 
struction of a gas filling station on said property. That 
the cost of constructing said gas filling station, as first 
planned by the parties, was not to exceed $3,000.00, as 
aforesaid, but afterwards the parties elaborated on the 
original plans, and, as a result, the cost of said station, 
when completed, amounted to $7,662.70. In addition 
thereto, and as a part of the necessary expenses of such 
construction, defendant also has paid certain overhead 
expenses amounting to $383.13, all of which has been paid 
by defendant; that plaintiffs agreed that the cost of con¬ 
struction above the $3,000.00 would be repaid to defendant 
out of the business as aforesaid. That thereupon the par- 



i 

I 


H. J. HORNER VS. C. B. CAMPBELL ET AL. 


i 

ties commenced operating a gas filling station! business and 
are still operating said business in accordance with and 
under the contract aforesaid. 

That thereafter in, to-wit, the month of April, 1928, the 
plaintiffs and defendant entered into another written con¬ 
tract providing for the erection and construction by de¬ 
fendant on said property in the rear of tike gas filling 
station, of an automobile repair shop and a'n automobile 
washing room and apparatus. Said contract! further pro¬ 
vided that the cost of building, constructing | and erecting 
the aforesaid repair shop, washing room and apparatus 
would be borne and paid equally by the parties hereto. 

Said contract further provided that in the event the 
plaintiffs secured a purchaser for the real esjate on which 
said gasoline filling station was located, and trans- 
5 ferred title thereto, before the defendant had been 
reimbursed out of the profits of the &aid business 
for all moneys expended by him and due him! for building 
constructing and erecting the original structures of said 
station and any and all additions and improvements 
thereto, that the balance thereof then remaining unpaid, 
together with a bonus of $2,000.00, would be |at once paid 
to defendant by the plaintiffs, together with interest at 6% 
per annum from the respective dates when sajid defendant 
made expenditures for work and materials asj aforesaid. 

Said contract further provided, in add'tionjto the afore¬ 
said provisions for reimbursing said defe iaht, that in the 
event the real estate aforesaid was sold, t iaiintiffs agreed 
that defendant would be paid one-half nf ; <*| value of the 
stock, fixtures and equipment of said > ai n| and further 
that he would be paid one-half of the vain-* (the good will 
of said business. 

A copy of said contract marked exhibit ■ * I >" is hereto 

attached and bv this reference made a pan of hhis affidavit. 

! 

That acting under and by virtue of said Contract, this 
defendant undertook and completed the erecijiou and con¬ 
struction of said repair shop, automobile wiashing room 
and apparatus on said property. That the jcost thereof 
amounted to $2,982.34, all of which has beenj paid by de¬ 
fendant. And in addition defendant has also paid the fur- 


2—4981a 
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ther sum of $149.11, which was a part of the necessary 
expenses of such construction. 

That although plaintiffs agreed to bear and pay one- 
half of this cost, they have failed to do so. 

That down to the present time it has been necessary to 
use the earnings of said business to pay for stock and 
equipment, which stock and equipment cost upwards of 
$5,000.00, and which is now fully paid for, with the excep¬ 
tion of about $400.00 balance due on cash register, and that 
this defendant has not been reimbursed out of said earn¬ 
ings, or otherwise, for the moneys advanced by him for the 
erection and construction of said gas filling station, 
6 repair ship, automobile washing room and apparatus 
and that there is due this defendant under the con¬ 
tracts aforesaid, upward of $12,000.00, as his reimburse¬ 
ment for his expenditures for the construction work done 
by him as aforesaid, as appears from statement of account, 
dated January 22, 1929, furnished by defendant to plain¬ 
tiffs on said date, copy of which is hereto annexed marked 
exhibit “C, ?? which is prayed to be read and taken as a 
part hereof. 

This defendant denies specifically that he is a tenant of 
said property and denies that plaintiffs have any right to 
institute these proceedings and states that his rights in 
and to said property are controlled by the contracts herein 
referred to. 

Wherefore defendant prays that the above entitled suit 
be dismissed with his reasonable costs in this behalf sus¬ 
tained. 

(Signed) HENRY J. HORNER. 

Subscribed and sworn before me this 6th day of April, 
1929. 

(Signed) BLANCHE NEFF, 

[notary seal.] Notary Public , D. C. 


Exhibit “A.” 

This Agreement, made this 1st day of August, 1927, by 
and between Claire B. Campbell and W. D. Campbell, her 
husband, parties of the first part, and Henry J. Horner, 
party of the second part, all of the District of Columbia: 
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• i 

Whereas, the parties of the first part are the owners of 
certain real estate located on 18th Street, Northwest, be¬ 
tween “L” and “M" Streets, in the District <j>f Columbia, 
hereinafter described, and are desirous of having the same 
improved by a gas filling station and of operating said gas 
filling station; j 

And, whereas, the party of the second paft is a Con¬ 
tractor and Builder, and is desirous of improving said 
property for the first parties as aforesaid and of operating 
the same; 

7 Now, therefore, this agreement witnesjseth, that in 

consideration of Ten dollars, lawful mojney, paid by 
the second party to the first parties, and of oilier good and 
valuable considerations, receipt whereof is! hereby ac¬ 
knowledged, said parties of the first part agree to and with 
the second party as follows. 

The first parties hereby authorize and direct the second 
party to erect and construct a gas filling station on Lots 
848, 849, 850, 851, 852, 857, 858, 811, and 29, in| Square 140, 
in the District of Columbia, being real estate lojcated on the 
west side of Eighteenth Street, Northwest, between “L” 
and “M” Streets, owned by said first parties, j 

Said first parties agree that for the labor ahd materials 
furnished and supplied by said second party in erecting 
and constructing said gas filling station, said second party 
is to be paid a sum not exceeding Three thousand ($3,000- 
.00) Dollars in the manner hereinafter set forth. 

The first parties further undertake and agree that when 
said gas filling station has been erected and completed, the 
same will be used to conduct a gas filling station business 
and that said second party shall have full apd complete 
control of the conduct and policies of said business. 

Said first parties further agree that the second party 
shall be paid said sum not exceeding Three thousand dol¬ 
lars for labor and materials used by him in erecting and 
constructing said gas filling station out of the net receipts 
of said gas filling station and that after said sum of Three 
thousand dollars shall have been paid to said Second party 
as aforesaid, it is agreed that the net profits Arising from 
the operation of said gas filling station shall be equally 
divided between the parties hereto; i. e., one-half thereof 
to be paid to the first parties and the other half thereof to 
be paid to the second party. 
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It is further understood and agreed that in the event the 
parties of the first part secure a purchaser for said prop¬ 
erty and transfer title thereto, after the erecting and con¬ 
struction of said gas filling station, that they will pay to the 
second party the balance then remaining unpaid of said 
Three thousand dollars together with a bonus of 
8 Two thousand ($2,000.00) dollars for his services; 

in the event, however, said property is sold before 
the completion of said gas filling station said second party 
is to be reimbursed by said first parties the actual amount 
expended by him toward erecting and constructing said 
gas filling station together with said bonus of Two thousand 
dollars for his services aforesaid. 

And, the party hereto of the second part hereby under¬ 
takes and agrees to erect and construct a gas filling station 
on said property belonging to said first parties and finance 
the building thereof up to Three thousand ($3,000.00) dol¬ 
lars. 

That after said gas filling station has been completed 
the second party agrees to operate the same and to employ 
the son of the first parties, Douglas Campbell at said gas 
filling station at a salary of Twenty-five dollars per week. 

Said second party further agrees that out of the net 
receipts of said gas filling station business he is to repay 
himself a sum not exceeding Three thousand dollars for 
erecting and constructing said gas filling station as afore¬ 
said. 

Said second party further agrees that after reimbursing 
himself said sum not exceeding Three thousand dollars 
aforesaid, that the net profits from said business shall be 
divided equally between the parties hereto, as hereinbefore 
set forth. 

And said second party further undertakes and agrees 
that in the event the first parties secure a purchaser for 
said property and transfer the title t hereto to him , after 
the erection and construction of said gas filling station, 
that he will accept the balance then remaining unpaid of 
said Three thousand dollars, together with a bonus of 
Two thousand dollars for his services in full settlement 
and in satisfaction of his rights hereunder; in the event, 
however, said property is sold before the completion of 
said gas filling station, the second party hereto agrees to 
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accept his actual expenditures in erecting and constructing 
said gas filling station together with a bonus of Two thou¬ 
sand dollars in full settlement and in satisfaction of his 
rights hereunder. 

9 It is further mutually understood ahd agreed be¬ 

tween the parties hereto, for themselves, their heirs, 
executors, administrators, and assigns, that t)iey will well 
and truly perform all the covenants and agreements herein 
on their part to be performed. 

In witness whereof the parties hereto have! hereunto set 
their hands and affixed their seals on the dav ind vear first 

« I 

hereinbefore written. 

W. D. CAMPBELL, j [seal.] 

First Party. 

CLAIRE B. CAMPBELL, [seal.] 

First Party. 

HENRY J. HORNER, j [seal.] 

Second Party. 

i 

i 

Signed, sealed, and delivered in the presence of: 
HARRY A. KARR. 

HARRY A. KARR. 

ALBERT L. JONES. 

i 

i 

Exhibit “B.” j 

Memorandum of agreement made this 11th day of April, 

1928, by and between Claire B. Campbell and W. D. Camp¬ 
bell, her husband, parties of the first part, and Henry J. 
Horner, party of the second part, as additional contract to 
original contract dated the 18th day of August, 1927, by 
and between the same parties. 

Whereas, the parlies hereto have heretofore! entered into 
an agreement providing for the erection and construction 
of a Gasoline Filling Station on property | of the first 
parties known as Lots 848, 849, 859, 851, 852, $57, 858, 811, 
and 29, in Square 140; 

And whereas, said parties are now desirous of further 
improving said property by the addition of an automobile 
repair shop and automobile washing room and apparatus 
in the rear of the Gasoline Filling Station aforesaid; 

Now, therefore, in consideration of the premises and of 
Ten Dollars ($10.00) paid by the second partV to the first 
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parties, receipt whereof is hereby acknowledged, the 
parties hereto agree as follows: 

10 The second party will henceforth build, construct 
and erect an automobile repair shop and an automo¬ 
bile washing room and apparatus in the rear of the Gaso¬ 
line Filling Station; that the parties hereto of the first and 
second parts agree that the cost of building, constructing 
and erecting the aforesaid repair shop and washing room 
and apparatus will be borne and paid equally by the par¬ 
ties hereto. 

It is further understood that in the event the first parties 
secure a purchaser for the real estate on which said Gaso¬ 
line Filling Station is located and transfer title thereto to 
him, before the second party has been reimbursed out of 
the profits of the said Filling Station business for all 
moneys expended by him and due him for building, con¬ 
structing and erecting the original structures of said Sta¬ 
tion and any and all additions and improvements thereto, 
that the balance thereof then remaining unpaid, together 
with the bonus of Two Thousand Dollars ($2,000.00) due to 
the second party in payment for his services, as set forth 
in the original contract between the parties hereto of date 
August 18, 1927, will be at once paid by said first parties 
to said second party, with interest thereon at the rate of 
six per centum (6%) from the respective dates when said 
second party made expenditures for work and materials in 
and upon the building and construction of the original struc¬ 
tures of said Station and anv and all additions and im- 

• 

provements thereto. 

That in addition to the above provisions for reimburs¬ 
ing the second party in the event the real estate aforesaid 
is sold, the first parties agree that the second party will 
be paid ^one-half of the value of the stock, fixtures and 
equipment of said Gasoline Filling Station. 

In the event, however, said Gasoline Filling Station and 
the business thereof is sold, the first parties agree that in 
addition to the payment to be made to the second party 
for his expenditures and the aforesaid bonus, that he will 
be further paid one-half of the value of the good will of 
said business, to be determined by the amount of 

11 business done and profits made, which value is to 
be determined by two disinterested appraisers, one 
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to be selected by each of the parties hereto, j That in the 
event said appraisers are unable to agree on said value 
they are to select a disinterested umpire who shall decide 
and determine with them the value thereof. 

Witness our hands and seals this 11th day of April, 1928. 

CLAIRE B. CAMPBELL, j [seal.] 

First Party. 

WILLIAM D. CAMPBELL, [seal.] 

First Party. 

HENRY J. HORNER, [seal.] 

Second Party. 

Signed, sealed and delivered in the presence of: 

W. D. CAMPBELL, Jr. j 

Exhibit “C.” 


Washington, D. C., January 22, 1929. 

I 

Statement of Account Between Henry ,J. Horner and Mrs. 
Clara B. Campbell in re Mid-City Service Station. 

j 

Incidental expenses (shown by audit). j $755.84 

Gas Station Construction (original) .$7,662.70 

Overhead . 383.13 

-[ 8,045.83 

Auto Washer Building .$2,982.34 

Overhead . 149.11 

-[ 3,131.45 

i _ 

I $12,033.12 

Credits. 

! 

Mrs. Campbell’s note (not paid).. . .$1,000.00 


From Oil Companies. 698.00 

Cash & Stock assumed by H. J. Hor¬ 
ner . 1,428.60 

- I 3,126.66 


8,918.46 

Interest ..j 534.38 

i 

i _ 

| 9,452.84 

Bonus, as per contract. 2,000.00 

i 

-- - - 
I 



I 

! 

i 

i 

i 


$11,452.84 
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One-half of purchased equipment as of Jan. 1, 
1929 . 


1,314.83 


$12,767 67 

One-half of Inventory plus one-half minor ad¬ 
justments (bills payable and receivable). 


$ . 

12 Judgment for Complainants for Possession. 

(April 24, 1929. Min. 29, Page 384.) 

It appearing under Rule of Court that judgment on the 
finding in this cause should be entered, it is so ordered. 
Wherefore it is considered that plaintiff recover of defend¬ 
ant possession of Lots 848, 849, 859, 851, 852, 857, and 858, 
in Square 140, located in the District of Columbia, with 
costs. 


Defendant's Assignment of Errors. 

(Filed May 24, 1929.) 

1. The Court erred in entering judgment in favor of 
Complainants against Defendant for possession of the prop¬ 
erty in question. 

2. The Court erred in failing to find in favor of the De¬ 
fendant and dismissing the Landlord and Tenant proceed¬ 
ings. 

3. The Court erred in holding the defendant a tenant of 
the Complainants. 

4. The Court erred in construing the contracts between 
the parties as creating the relationship of landlord and 
tenant between them. 

5. The Court erred in failing to find that the Complain¬ 
ants and Defendant were partners. 

6. The Court erred in failing to find that Defendant had 
a lien on the property in question until his disbursements 
in relation thereto had been repaid to him, as provided by 
the contracts between them. 

ALBERT D. ESHER, 
Attorney for Defendant , Henry J. Horner. 
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13 In the Municipal Court of the District of Columbia. 

No. 388,540, L. & T. j 

i 

i 

! 

Claire B. Campbell and William D. Campbell, Complain¬ 
ants, 


vs. 

Henry J. Horner, Defendant. 

i 

i 

j 

Defendant’s Bill of Exceptions. \ 

Be it remembered that on April 15, 1929, the above-en¬ 
titled case came on for hearing before the Honorable Miss 
Mary O’Toole, one of the Judges of the Municipal Court 
of the District of Columbia, and there appeared as Attor¬ 
ney for the Complainants, Percival H. Marshall, Esquire, 
and on behalf of the Defendant, Albert D. Esher, Esquire, 
and thereupon on said day said cause was duly heard and 
tried by said Judge and the following proceedings had: 

Counsel for Complainants stated that he contended that 
the relation existing between complainants and defendant, 
by reason of the contracts hereinafter set forjth, was that 
of landlord and tenant, and not that of partners. Where¬ 
upon counsel for defendant interrupted counsel for com¬ 
plainants and stated to the Court that Counsel for defend¬ 
ant did not contend that complainants and defendant were 
partners but that the defendant stood upon the two writ¬ 
ten contracts between the parties, hereinafter set forth, 
and that his rights were controlled thereby, and the Court 
thereupon informed complainants’ counsel that he need 
devote no further time to the question of partnership be¬ 
cause it was conceded bv counsel for defendant that such 
relationship did not exist. 

It was agreed that the Complainants were the owners in 
fee-simple of the real estate mentioned in the Complaint 
filed herein; and that the Defendant, Henry JJ Horner, on 
February 16, 1929, was served by the Complainants 
14 with a certain written notice, in words and figures 
as follows: 
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i Washington, D. C., February 16,1929. 

Mr. Henry J. Horner, 

Filling Station, 

Eighteenth Street Northwest, between L and M 
Streets, in the District of Columbia. 

Sir : 

As the undersigned desire to have again and repossess 
the land and premises described as Lots 848, 849, 850, 851, 
852, 857, 858, 811 and 29, in Square 140, in the District of 
Columbia, with the improvements thereon, which you now 
hold as tenant by sufferance, under a letting thereof from 
the undersigned, we hereby give you Thirty (30) days’ no¬ 
tice to remove from and quit the said land and premises, 
and you are hereby informed that said Thirty days and 
this notice will expire on the thirtieth day after the day of 
the service of this notice upon vou. 

' CLAIRE B. CAMPBELL. 

WILLIAM D. CAMPBELL. 

15 It was further agreed that on or about August 18, 
1927, the Complainants and the Defendant duly en¬ 
tered into a certain written contract dated and reading as 
follows: 

This agreement made this 18th day of August, 1927, by 
and between! Claire B. Campbell and W. D. Campbell, her 
husband, parties of the first part, and Henry J. Horner, 
party of the second part, all of the District of Columbia; 

Whereas, the parties of the first part are the owners of 
certain real estate located on 18th Street, Northwest, be¬ 
tween 4 *L” and “M” Streets, in the District of Columbia, 
hereinafter described, and are desirous of having the same 
improved by a gas filling station and of operating said gas 
filling station; 

And, whereas, the party of the second part is a Con¬ 
tractor and Builder, and is desirous of improving said 
property for the first parties as aforesaid and of operating 
the same; 

Now, therefore, this agreement witnesseth, that in con¬ 
sideration of: Ten Dollars, lawful money, paid by the second 
party to the first parties, and of other good and valuable 



15 


i 

l 

H. J. HORNER VS. C. B. CAMPBELL ET AL. 

considerations, receipt whereof is hereby acknowledged, 
said parties of the first part agree to and with the second 
party as follows: 

The first parties hereby authorize and direct the second 
party to erect and construct a gas filling station on Lots 
848, 849, 850, 851, 852, 857, 858, 811, and 29 in; Square 140, 
in the District of Columbia, being real estate located on 
the West side of Eighteenth Street, Northwest, between 
“L” and “M” Streets, owned by said first parties. 

Said first parties agree that for the labor afid materials 
furnished and supplied by said second party in erecting 
and constructing said gas filling station, said $econd party 
is to be paid a sum not exceeding Three thousand ($3,- 
000.00) dollars in the manner hereinafter set forth. 

The first parties further undertake and agree that when 
said gas filling station has been erected and completed, the 
same will be used to conduct a gas filling station business 
and that said second party shall have full ahd complete 
control of the conduct and policies of said business. 

Said first parties further agree that the second party 
shall be paid said sum not exceeding Three thousand dol¬ 
lars for labor and materials used by him in erecting and 
constructing said gas filling station out of the | net receipts 
of said gas filling station and that after said sum of Three 
thousand dollars shall have been paid to said second party 
as aforesaid, it is agreed that the net profits prising from 
the operation of said gas filling station shall be equally 
divided between the parties hereto; i. e. one-half thereof to 
be paid to the first parties and the other half tjhereof to be 
paid to the second party. 

16 It is further understood and agreed! that in the 
event the parties of the first part secure!a purchaser 
for said property and transfer title thereto, aft|er the erect¬ 
ing and construction of said gas filling statiofi, that they 
will pay to the second party the balance then remaining 
unpaid of said Three thousand dollars together with a 
bonus of Two thousand ($2,000.00) dollars for his services; 
in the event, however, said property is sold before the 
completion of said gas filling station, said second party is 
to be reimbursed by said first parties the actual amount 
expended by him towards erecting and constructing said 

j 

i 

i 

i 

i 
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gas filling station together with said bonus of Two thou¬ 
sand dollars for his services aforesaid. 

And, the party hereto of the second part hereby under¬ 
takes and agrees to erect and construct a gas filling station 
on said property belonging to said first parties and finance 
the building thereof up to Three thousand ($3,000.00) 
dollars. 

That after said gas filling station has been completed the 
second party agrees to operate the same and to employ 
the son of the first parties, Douglas Campbell, at said gas 
filling station at a salary of Twenty-five dollars per week. 

Said second party further agrees that out of the net 
receipts of said gas filling station business he is to repay 
himself a sum not exceeding Three thousand dollars for 
erecting and constructing said gas filling station as afore¬ 


said. 

Said second party further agrees that after reimbursing 
himself said sum not exceeding Three thousand dollars 
aforesaid, that the net profits from said business shall be 
divided equally between the parties hereto, as hereinbefore 
set forth. 

And said second party further undertakes and agrees 
that in the event the first parties secure a purchaser for 
said property and transfer the title thereto to him, after 
the erection, and construction of said gas filling station, 
that he will accept the balance then remaining unpaid of 
said Three thousand dollars, together with a bonus of Two 
thousand dollars for his services in full settlement and in 


satisfaction of his rights hereunder; in the event, however, 
said property is sold before the completion of said gas 
filling station, the second party hereto agrees to accept his 


actual expenditures in erecting 


and constructing said gas 


filling station together with a bonus of Two thousand dol¬ 


lars in full settlement and in 


satisfaction of his rights 


hereunder. 


It is further mutually understood and agreed between 
the parties hereto, for themselves, their heirs, executors, 
administrators and assigns, that they will well and truly 
perform all the covenants and agreements herein on their 
part to be performed. 
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In witness whereof the parties hereto have hereunto set 
their hands and affixed their seals on the day and year first 
hereinbefore written. 

W. D. CAMPBELL, [seal.] 

First Party. 

CLAIRE B. CAMPBELL,; [seal.] 

First Party. 

HENRY J. HORNER, | [seal.] 

Second 'Party. 

Signed, sealed, and delivered in the presence of: 

HARRY A. KARR. | 

HARRY A. KARR. 

ALBERT L. JONES. 

17 It was further agreed that after the execution and 
delivery of the above contract, the Complainants and 
the Defendant on or about April 11, 1928, further duly en¬ 
tered into an additional and supplemental contract in writ¬ 
ing, dated and reading as follows: j 

Memorandum of agreement made this 11th day of April, 
1928, by and between Claire B. Campbell and W.| D. Camp¬ 
bell, her husband, parties of the first part, and! Henry J. 
Horner, party of the second part, as additional Contract to 
original contract dated the 18th day of August, 11)27, by and 
between the same parties. 

Whereas, the parties hereto have heretofore entered 
into an agreement providing for the erection and construc¬ 
tion of a Gasoline Filling Station on property of the first 
parties known as Lots 848, 849, 850, 851, 852,! 857, 858, 
in Square 140; j 

And, whereas, said parties are now desirous of further 
improving said property by the addition of an ajutomobile 
repair shop and automobile washing room and apparatus 
in the rear of the Gasoline Filling Station aforesaid; 

Now, therefore, in consideration of the premises and of 
Ten Dollars ($10.00) paid by the second party to the first 
parties, receipt whereof is hereby acknowledged! the par¬ 
ties hereto agree as follows: 

The second party will henceforth build, construct and 
erect an automobile repair shop and an automobile wash- 


i 

i 
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ing room and apparatus in the rear of the Gasoline Filling 
Station; that the parties hereto of the first and second 
parts agree that the cost of building, constructing and erect¬ 
ing the aforesaid repair shop and washing room and appa¬ 
ratus will be borne and paid equally by the parties hereto. 

It is further understood that in the event the first parties 
secure a purchaser for the real estate on which said Gaso¬ 
line Filling Station is located and transfer title thereto to 
him, before the second party has been reimbursed out of 
the profits of the said Filling Station business for all 
moneys expended by him and due him for building, con¬ 
structing and erecting the original structures of 

o c o 

18 said Station and any and all additions and improve¬ 
ments thereto, that the balance thereof then remain¬ 
ing unpaid, together with the bonus of Two Thousand 
Dollars ($2,000.00) due to the second party in payment for 
his services, as set forth in the original contract between 
the parties hereto of date August 18, 1927, will be at once 
paid by said first parties to said second party, with in¬ 
terest thereon at the rate of six percentum (6%) from the 
respective dates when said second party made expenditures 
for work and materials in and upon the building and con¬ 
struction of the original structures of said Station and any 
and all additions and improvements thereto. 

That in addition to the above provisions for reimbursing 
the second party in the event the real estate aforesaid is 
sold, the first parties agree that the second party will be 
paid one-half of the value of the stock, fixtures and equip¬ 
ment of said Gasoline Filling Station. 

In the event, however, said Gasoline Filling Station and 
the business thereof is sold, the first parties agree that in 
addition to the payment to be made to the second party 
for his expenditures and the aforesaid bonus, that he will 
• be further paid one-half of the value of the good will of 
said business, to be determined by the amount of business 
done and profits made, which value is to be determined by 
two disinterested appraisers, one to be selected by each of 
the parties hereto. That in the event said appraisers are 
unable to agree on said value they are to select a disinter¬ 
ested umpire who shall decide and determine with them 
the value thereof. 
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Witness our hands and seals this 11th day of April, 1928. 

CLAIRE B. CAMPBELL, j [seal.] 

First Party. 

W. D. CAMPBELL, | [seal.] 

First Party. 

H. J. HORNER, [seal.] 

Second Party. 

i 

Signed, sealed and delivered in the presence of: 

W. D. CAMPBELL, Jr. j 

19 It was further agreed that the Defendant had 
erected and constructed on the lands of Complain¬ 
ants mentioned in the above contracts the structures men¬ 
tioned in said contracts and that he had rendered to Com¬ 
plainants a statement of his costs and his expenditures 
therefor the accuracy of which they disputed, which state¬ 
ment was in words and figures, as follows: 

Washington, D. C., January 22, 1929. 

i 

Statement of Account Between Henry J. Horner\ and Mrs. 
Clara B. Campbell in re Mid-City Service Station. 


Incidental expenses (shown by audit). j. $755.84 

Gas Station construction (original). . $7,662.70 | 

Overhead . 383.13 

- 8,045.83 

Auto Washer Building.$2,982.34 j 

Overhead . 149.11 

- | 3,131.45 

$112,033.12 

i 

Credits. \ 

i 

Mrs. Campbell’s note (not paid).$1,000.00 j 

From Oil Companies. 698.00 ; 

Cash & Stock assumed by II. J. Horner 1,428.66 

- I 3,126.66 

$8,918.46 

Interest .j 534.38 


.$9,452.84 


Carried Forward 
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20 Brought Forward.$9,452.84 

Bonus, as per contract . 2,000 00 


11,452.84 

One-half of purchased equipment as of January 

1, 1929 .. 1,314.83 


$12,767.67 

One-half of Inventory plus one-half minor adjust¬ 
ments (bills payable and receivable). 


$ . 

It was further agreed that the Gas Filling Station business 
referred to by said above contracts was, prior to the bring¬ 
ing of this suit commenced and set up on said above men¬ 
tioned premises, under and subject to said above contracts, 
and that said business was at the time of the filing of this 
suit, then being continued and carried on at said premises 
under said above contracts. 

Whereupon, the said Judgment of the Municipal Court on 
April 24, 1929, rendered a judgment in favor of the Com¬ 
plainants against the Defendant for the possession of the 
real estate in question, to which judgment exception was 
taken and defendant made known his intention of applying 
to the Court of Appeals of the District of Columbia for a 
writ of error. 

Whereupon, said writ of error having been petitioned 
for and the same having been duly allowed, the defendant, 
by his Counsel, comes now and prays the Court to sign this 
his Bill of Exception, and the same is signed, settled, and 
sealed, now for then, and made a part of the record in this 
cause this 10th dav of June, 1929. 

> MARY O’TOOLE, 

Judge Municipal Court. 

The above a true and correct copy of Bill of Exceptions. 

P. H. MARSHALL, 

Attorney for Complainants. 

ALBERT D. ESHER, 

Attorney for Defendant. 
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21 In the Municipal Court of the District of Columbia. 

No. 388,540 L. & T. j 

j 

Claire B. Campbell and William D. Campbell, Com¬ 
plainants, 

i 

i 

i 

vs. 

i 

Henry J. Horner, Defendant. 

To Bell, Marshall, Rice & Carmody, 

Attorneys for Complainants, 

Investment Building, 

Washington, D. C.: 

Take notice that the foregoing and attached £ill of Ex¬ 
ceptions in the above-entitled case will be submitted to the 
Honorable Miss Mary O’Toole, one of the Judges of the 
Municipal Court of the District of Columbia, for allowance 
and signature on June 3rd, 1929, at Ten o’clock, A. M. or 
as soon thereafter as Counsel can be heard. 

ALBERT D. ESHjER, 
Attorney for Defendant. 


Service of copy of the foregoing notice together with a 
copy of attached Bill of Exceptions acknowledged this 23rd 
day of May, 1929. 

P. H. MARSHALL, 

Attorney for Complainants. 


[Endorsed:] No. 388-540, L. & T. Claire Bi Campbell 
and William D. Campbell, Complainants, vsi Henry J. 
Horner, Defendant. Defendant’s bill of exceptions. Albert 
D. Esher, Attorney for Defendant, 1010 Vermont Ave. 


22 Filed May 13, 1929, Municipal Court ^District of 

Columbia. 

j 

United States of America, ss: 

i * 

The President of the United States to the Honofable Mary 
O’Toole, Judge of the Municipal Court of the I District of 
Columbia, Greeting: 

Because in the record and proceedings, as nlso in the 
rendition of the judgment of a plea which is in the said 


i 
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Municipal Court, before you, between Claire B. Campbell 
and Wiliam D. Campbell, Plaintiffs, and Henry J. Horner, 
Defendant, L. & T. No. 388,540, a manifest error hath hap¬ 
pened, to the great damage of the said Defendant, as by his 
complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that vou have the same in the said 
Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that 
the record and proceedings aforesaid being inspected, the 
said Court of Appeals may cause further to be done therein 
to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 13th day of May, in the 
vear of our Lord one thousand nine hundred and twentv- 
nine. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court 

of Appeals of the District of Columbia. 

23 Defendant's Designation of Record. 

(Filed May 24, 1929.) 

The Clerk of the Court will please prepare Transcript of 
Record on appeal in the above-entitled case and include 
therein copies of the following: 

1. Complaint and Summons—Landlord vs. Tenant. 

2. Affidavit of Defense, with Exhibits A, B and C. 
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i 

3. Judgment for Complainants for Possession, j 

4. Defendant’s Assignment of Errors. 

5. Bill of Exceptions. 

6. This designation. 

ALBERT D. ESHER, 

Attorney for Defendant, Henry J. Horner. 

i 

24 Municipal Court of the District of Columbia. 

i 

I 

United States of America, 

District of Columbia, ss: 

j 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 24, both inclusive, to be a true and correct 
transcript of the rcord, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, Landlord and Tenant No. 388,540, wherein Claire 
B. Campbell and William D. Campbell, are plaintiffs, and 
Henry J. Horner, defendant, as the same that remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District this 17th day of June, 1929. j 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEEF, 

! Clerk. 


25 [Endorsed:] No. —. Henry J. Horner, Plaintiff 
in Error, vs. Claire B. Campbell and William D. 
Campbell, Defendants in Error. Transcript of Record. 


Endorsed on cover: District of Columbia jMunicipal 
Court. No. 4981. Henry J. Horner, plaintiff in! error, vs. 
Claire B. Campbell et al. Court of Appeals, District of Co¬ 
lumbia. Filed Jun. 18, 1929. Henry W. Hodge^, Clerk. 
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Court of appeals, district of Columbia 

i 

April Term, 1929. j 


No. 4981. 


Henry J. Horner, Plaintiff in Error , j 

vs. 

Claire B. Campbell and William D. CampbeliL 

! 1 

Defendants in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 

j 


STATEMENT OF FACTS. 


This is an appeal by the plaintiff in error fropi a 
judgment of the Municipal Court in Landlord & Ten¬ 
ant proceedings in favor of defendants in error! for 
possession of certain real estate, with improvements 
thereon, located on the West side of Eighteenth Stfeef 
between L and M Streets, Northwest, Washington, 
D. C. | 

The Defendants in Error were the owners of said 
real estate, at the time unimproved, and were desirous 
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of improving their property by the erection and con¬ 
struction thereon of a gas filling station and thereafter 
of conducting a gas filling station business thereon. 
The Plaintiff in Error is a contractor and builder and 
also familiar with the gas filling station business. On 
August 18, 1927, the parties entered into a written 
contract (R. 6-14) providing for the erection and con¬ 
struction on said property by Plaintiff in Error of 
certain structures for use as a gas filling station. By 
this contract the Plaintiff in Error agreed to finance 
the erection and construction of said gas filling station, 
not exceeding $3,000.00, his advances to be repaid him 
out of the profits of a gas filling station business which 
the parties agreed was to be set up and conducted on 
said premises as soon as such improvements were com¬ 
pleted, and it was agreed that the Plaintiff in Error 
was to have full and complete control of the conduct 
and policies of said business. After said sum of 
$3,000.00 had been repaid to Plaintiff in Error as afore¬ 
said, the net profits of said business were to be di¬ 
vided equally between the Defendants in Error on 
the one hand and this Plaintiff in Error on the other 
hand. 

In accordance with that contract, this Plaintiff in 
Error constructed a gas filling station on said property, 
which he financed. The cost of said gas filling station, 
as first planned by the parties, was not to exceed 
$3,000.00, as aforesaid, but afterwards the parties elab¬ 
orated on the original plans, and, as a result, the cost 
of said station, when completed, amounted to $7,662.70, 
and in addition thereto, as a part of the necessary ex¬ 
penses of such construction, there were also certain 
overhead expenses amounting to $383.13, all of which 
were advanced by Plaintiff in Error. The Defendants 
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in Error agreed that the costs of construction above 
the $3,000.00 would be repaid to Plaintiff in Error out 
of the business aforesaid. 

As soon as these improvements were complete^ the 
parties commenced operating a gas filling station busi¬ 
ness and such business is still being operated by them 
under the contract aforesaid. 

In the month of April, 1928, the parties entered into 
another written contract (R. 9-17) providing foij* the 
further improvement of said premises by the erection 
and construction in the rear of the gas filling station, 
of an automobile repair shop and an automobile gash¬ 
ing room and apparatus. This second contract :pro¬ 
vided further that the cost of the building, construc¬ 
tion and erection of the aforesaid repair shop, washing 
room and apparatus would be borne and paid equally 
by the parties hereto. 

This second contract (R. 9-17) gave the Defendants 
in Error an option to terminate the gas station busi¬ 
ness by providing that in the event the Defendants in 
Error secured a purchaser for the real estate on which 
said gas filling station was located and transferred jtitle 
thereto, before this Plaintiff in Error had been reim¬ 
bursed out of the profits of said business for all moheys 
expended by him and due him for building, construct¬ 
ing, and erecting the original structures of said | sta¬ 
tion and any and all additions and improvements 
thereto, that the balance then remaining unpaid would 
be at once paid to this Plaintiff in Error by the Defen¬ 
dants in Error, together with interest at six per Icent 
per annum from the respective dates when this Plain¬ 
tiff in Error made expenditures for work and materials 
as aforesaid. Said contract further provided, in the 
event the Defendants in Error availed themselves of 
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such option and terminated the gas station business by 
selling the premises, that this Plaintiff in Error would 
be paid one-half of the value of the stock, fixtures and 
equipment of said station and further that he would be 
paid one-half of the value of the good-will of said busi¬ 
ness, and in addition a bonus of $2,000.00 for his ser¬ 
vices. 

In accordance with this second contract this Plaintiff 

in Error constructed said repair shop, automobile 

washing room and apparatus on said property. The 

cost thereof amounted to $2,982.34, and all of this has 

been advanced bv this Plaintiff in Error. And in ad- 

* 

dition Plaintiff in Error has also advanced the fur¬ 
ther sum of $149.11, which was a part of the necessary 
expenses of such construction. Although Defendants 
in Error agreed to bear and pay one-half of these costs, 
thev have failed to do so. 

Down to the time the Landlord and Tenant proceed¬ 
ings were filed, it had been necessary to use all the 
earnings of said business to pay for stock and equip¬ 
ment, which stock and equipment cost upwards of 
$5,000.00, and is now fully paid for, with the result that 
so far Plaintiff in Error has not yet been repaid any 
of his advances for the construction work, which 
amounts in all to about $12,000.00. 

A statement of account (K. 11-19) showing these ex¬ 
penditures and said balance was delivered to Defen¬ 
dants in Error by Plaintiff in Error on January 22, 
1929, the accuracy of which was not disputed by De¬ 
fendants in Error until the case in the Municipal Court, 
was tried on April 15, 1929, nearly three months after 
it was rendered. 

That was the situation, when, in the month of Feb¬ 
ruary, 1929, Defendants in Error summarily attempted 
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to bring to an end said gas station business by serving 
on Plaintiff in Error a thirty days’ notice to quit the 
premises. Following expiration of the time mentioned 
in said notice, Defendants in Error brought suminary 
proceedings in the Municipal Court claiming the fight 
to have the possession of said premises on the thjeorv 
that said contracts constituted the relationship of land¬ 
lord and tenant instead of that of partnership. 

The Municipal Court construed these contracts as 
establishing no more than the relation of landlord and 
tenant, holding that your Plaintiff in Error was merely 
a tenant at sufferance of the Defendants in Error,! and 
subject to eviction at any time on a thirty days’ nqtice 
to vacate; and the judgment in this case rests wholly 
upon that interpretation. 

I 

ASSIGNMENT OF ERRORS. 

I 

Plaintiff in Error, Appellant, for assignment of 
errors says: 

1. The Court erred in entering judgment in favor 
of Complainants against Defendant for possession of 
the property in question. 

2. The Court erred in failing to find in favor of| the 
Defendant and dismissing the Landlord and Tenant 
proceedings. 

3. The Court erred in holding the defendant a tenant 
of the Complainants. 

4. The Court erred in construing the contracts i be¬ 
tween the parties as creating the relationship of land¬ 
lord and tenant between them. 

5. The Court erred in failing to find that the Com¬ 
plainants and Defendant were partners. 

6. The Court erred in failing to find that Defendant 


! 


i 


i 
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had a lien on the property in question until his dis¬ 
bursements in relation thereto had been repaid to him, 
as provided by the contracts between them. 

At the trial of the case in the Municipal Court, which 
was very informal, no contention was made by Plain¬ 
tiff in Error for a partnership but Plaintiff in Error 
stated that he stood upon the two written contracts and 
that his rights were controlled thereby (R. 13) The 
only issue presented by the case was a single question 
of law, namely, the proper construction of the two 
written contracts involved in this case. 

The Judge of the Municipal Court took the case 
under advisement and asked respective Counsel to file 
memorandum briefs. 

On April 16, 1929, two days before the findings in 
this case were had, and eight days before the judgment 
in the case was entered, Plaintiff in Error filed with 
the Judge of the Municipal Court who tried this case 
a memorandum on behalf of Plaintiff' in Error, and 
served a copy thereof on Counsel for Defendants in 
Error, as follows: 

“lx the Municipal Court of tiie District of 

Columbia. 

Claire B. Campbell 
and 

William D. Campbell, 

Plaintiffs , 
vs. 

Henry J. Horner, 

Defendant . 


No. 388,540 L. & T. 
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i 
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MEMO. ON BEHALF OF DEFENDANT. 

15 R. C. L. Sec. 2 (page 500). ‘Nature of Rela¬ 
tion.—While it is true that at common law coad¬ 
venturers in an enterprise were recognized in 
Courts only when the element of partnership! was 
disclosed and on proof of the essential of a part¬ 
nership, this is not the law at the present time, 
and although Courts in modern times do not treat 
a joint venture as identical with a partnership, 
it is so similar in its nature and in the contractual 
relationships created thereby that the rightjs as 
between the adventurers are covered practically 
by the same rules that govern partnership.’ 
Senneff vs. Healy, 155 la. 82, 135 N. W. 27, 39 
L. R. A. (N.S.) 219; Irvine vs. Campbell,! 121 
Minn. 192, 141 N. W. 108, Ann. Cas. 1914C| 689, 
etc. 

A joint adventure is an association of two or 
more persons to carry out a single business enter¬ 
prise for profit. Keiswetter vs. Rubensteinj 235 
Mich. 36, 209 N. W. 154, 48 A. L. R. 1049 and note. 

A contract bv which, for a consideration of! One 
dollar and services rendered in the completion of a 
logging transaction, one party is to receive a share 
of the profits secured by the other, who is to fi¬ 
nance the enterprise, creates a joint adventure. 
Elliott vs. Murphy Timber Co., 117 Ore. 387^ 244 
Pac. 91, 48 A. L. R. 1043. ! 

The relation of joint adventurers obviously is 
created when two or more persons combine their 
money, property, or time in the conduct of ^ome 
particular line of trade, or for some particular 
business deal, agreeing to share jointly, or in| pro¬ 
portion to capital contributed, in the profitsj and 
losses, assuming that the circumstances do not es¬ 
tablish a technical partnership. Note: 48 A. L. R. 
1062. | 

The relation between the parties to a contract 
under which they are to join in the purchase of 
land, each to pay an equal share, or a proportion- 

i 

i 

{ 

j 

| 

j 
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ate share, of the purchase price, and afterwards 
to sell the land and share the profits equally, or in 
proportion to their interest therein, is that of 
joint adventurers, with obligations of fidelity, fair 
dealing, and truthfulness between them as in the 
case of a partnership proper, though not strictly a 
partnership. Note: 48 A. L. R. 1064. 

33 Corpus Juris 841, Section 2. ‘ A joint adven¬ 
ture as a legal concept is of comparative recent 
origin. It is purely the creature of our Ameri¬ 
can courts. At common law an enterprise of a 
limited character, such as is now called a joint 
adventure, was regarded in law as merely an in¬ 
formal kind of partnership, and the courts made 
no attempt to distinguish the one from the other. 
Such is still the case in England and in Canada; 
but in the United States the courts, about the mid¬ 
dle of the last century, began to find it convenient 
to draw a distinction between them, and hence 
there is gradually building up a body of American 
law applicable to the relation of joint adventures 
which may or may not apply to the relation of 
partners. So far the divergence between the two 
relations is very slight ; so slight in fact that it is 
generally asserted that they are governed by the 
same rules of law.’ 

A joint adventure exists where two or more 
persons enter into a contract for the purchase and 
sale of land, agreeing to divide the profits, though 
the business is to be financed by one of the persons 
only, the other furnishing no money; but agreeing 
that the former should be first repaid money ad¬ 
vanced before any division of profits should be 
made. 48 A. L. R. 1066 note. 

One party to a joint adventure to purchase a 
lot and erect a building to be rented for profit has 
a right to repayment of his advances for repairs 
and carrying charges out of the property, superior 
to the claims of individual creditors of other mem¬ 
bers of the enterprise. Cain vs. Hubble, 184 Ky. 
38, 211 S. W. 413, 6 A. L. R. 146. 
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A party who advanced money to the advetiture 
has a lien on the property of the adventure 'vjrhich 
is similar to a partner’s lien. Note: 17 Annj Cas. 
1023. . . I 

If no date is fixed by the contract of joinjt ad¬ 
venture for its termination, the agreement re¬ 
mains in force until its purpose is accomplished. 
Note: Ann. Cas. 1916A 1217. j 

As a further contention on behalf of the defen¬ 
dant the attention of the Court is respectfully in¬ 
vited to the fact that there is a lien in this! case 
under the contracts of the parties, the situation 
in that respect being that under the general in¬ 
tention of the contracts the defendant was to hold 
the possession of the property by way of security 
for his reimbursement for the moneys to be ad¬ 
vanced for the construction work. This lien the 
defendant contends was to continue to exist;until 
his full reimbursement had been effected ip ac¬ 
cordance with the contract. The defendant’s right 
to this lien rests upon the contracts and upon the 
principle of law applicable to such situations as 
the contracts provided should come into existence 
where one party advances money or labor on 
goods or property of another and takes such ^*oods 
or property into his possession with the right to 
hold and retain them until he has been paid. j 
The defendant’s possession of the premises is 
notice to the world of his rights in respect there¬ 
to. See decision of the Supreme Court of the 
United States of Kirbv vs. Tallmadge, 160 U. S. 
379; 40 L. ed. 463. * # j 

Moreover, the defendant contends in this! case 
that the plaintiffs are estopped to deny this lien 
for the reason that they have already received the 
fruits of their contract, their lands being improved 
at the expense of the defendant. The plaintiff's 
are now inequitably seeking to retain the! full 
benefit and advantages of their contracts with the 


! 

i 

I 

i 

i 


i 

i 

i 



10 


defendant without performing their own obliga¬ 
tions to the defendant. Their position in these 
proceedings seeks to enable the plaintiffs to ac¬ 
quire repossession of their lands with the ad¬ 
vantages of their improvements without paying 
the defendant for such improvements or allow¬ 
ing him to have the possession of the lands as in 
accordance with the contracts until he has been 
reimbursed through the proceeds of business set 
up on the joint account. 

The contention of the plaintiff is that because 
the contracts contain no express provision re¬ 
garding participation in losses, there is no part¬ 
nership. This contention is unsound. A partici¬ 
pation in profits is sufficient to constitute a part¬ 
nership, because an agreement to share profits, 
alone, cannot prevent the legal consequences of 
also sharing losses for the benefit of creditors. 
See cases cited in the note to the decision of the 
Supreme Court of the United States in the case 
of Ward vs. Thompson, 16 L. ed. 249. In that case 
the Supreme Court held that there was a partner¬ 
ship although there was no provision with regard 
to losses, the parties having joined together to 
carry on a joint adventure for their mutual bene¬ 
fit, one contributing a vessel, the other his skill, 
labor and experience, their being a communion 
of profits on a fixed ratio. 

Sgd. Albert D. Esher, 
Attorney for Defendant.” 

ARGUMENT. 

The contention of Plaintiff in Error is that the con¬ 
struction aforesaid put upon said contracts by the 
Municipal Court is erroneous as a matter of law, and 
that the contracts cannot properly or fairly be con¬ 
strued as establishing any relation of landlord and 
tenant ibut upon the contrary that the only fair and 
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proper construction of these contracts is that they es¬ 
tablish a partnership relation because they plainly and 
clearly disclose the intention of the parties of enter¬ 
ing into a joint adventure, or what is practically the 
same thing, a partnership to carry on the aforemen¬ 
tioned gas filling station business. 

The effect of the judgment of the Municipal Court 
is to enable Defendants in Error to acquire reposses¬ 
sion of their lands, with the advantages of their im¬ 
provements, without paying either this Plaintiff' in 
Error therefor or allowing him to be reimbursed by 
continuing the business of the gas station there qn the 
joint account, as provided by the contracts. 

Therefore, the consequence of the judgment! com¬ 
plained of is that it allows the Defendants in Error 
to fraudulently and unjustly enrich themselves 01 the 
expense of this Plaintiff in Error to the extent of j some 
$12,000.00, by allowing the Defendants in Errors con¬ 
trary to their own contracts, to exclude this Plaintiff 
in Error from the business which \vas to repay him 
for all the moneys he advanced in good faith under 
those contracts for the construction of the buildings 
which now house their business. 

This Plaintiff in Error has faithfully fulfilled these 
contracts upon his part and has paid out about! $12,- 
000.00, of his own money in improving the lapds of 
Defendants in Error with the buildings that now house 
the gas filling station business operated there. |Thus 
far he has not been repaid this $12,000.00, and }n ac¬ 
cordance with the contracts he is to be reimbursed this 
$12,000.00, out of the profits of the business being con¬ 
ducted there pursuant to the contracts. By the Land¬ 
lord and Tenant proceedings in the Municipal Court 
the Defendants in Error sought to fraudulently and 
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unjustly enrich themselves to the extent of that $12,- 
000.00, by retaining the fruits of their contracts, in 
that their lands have been improved at the expense 
of Plaintiff in Error, and at the same time destroy the 
value of the contracts for Plaintiff in Error by stop¬ 
ping the gas station business. 

To accomplish that result the Defendants in Error, 
in the face of their own contracts to the contrary, in¬ 
stituted the Landlord and Tenant proceedings against 
this Plaintiff in Error in the Municipal Court on the 
theory that these contracts amounted to nothing but a 

tenancv at sufferance which thev could terminate at 
* * 

any time at their pleasure by a thirty days notice, and 
the effect of the judgment of the Municipal Court in 
sustaining such theory is to allow the Defendants in 
Error to consummate that fraudulent scheme. The 
facts were undisputed in that this Plaintiff in Error 
admitted the service upon him by Defendants in Error 
of a thirty days notice in writing to quit and vacate the 
property in question and the parties Defendants in 
Error and Plaintiff in Error admitted the execution 
by them of the two contracts herein mentioned, and 
no witnesses were heard by the Court but the trial was 
had upon the Complaint and the Affidavit of Defense, 
with Exhibits, which showed the terms of the contracts 
aforesaid. 

CONSTRUCTION OF THE ORIGINAL CONTRACT. 

The contract of August 18, 1927, in the first recital 
of the reasons for making that contract, provides as 
follows: 

Defendants in Error “are desirous of having the 
same (their lands) improved by a gas filling station 
cmd of operating said gas filling station.” 
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According to the theory of Defendants in Error, 
urged in the proceedings in the Municipal Court, under 
the contracts they have no interest in the gas filling 
station business, that business belonging solely to this 
Plaintiff’ in Error, simply as their tenant. This first 
recital directly negatives the contention of no interest 
in the business by the Defendants in Error, and on the 
contrary directly states their interest in the business, 
thus pointing to the partnership relation. 

Third paragraph: 

Plaintiff in Error 4 4 is desirous of improving; said 
property for the first parties as aforesaid and of op¬ 
erating the same.” 

The parties agreed to erect and construct a gas fill¬ 
ing station and when completed to operate a gas filing 
station business, which indicates a partnership be¬ 
tween them. 

Paragraph five: 

Plaintiff in Error is authorized and directed tojerect 
and construct a gas filling station on lands of Defend¬ 
ants in Error. 

Paragraph six: 

Plaintiff in Error is to be paid $3000.00 for this 
erection and construction work. It will be noted that 
Defendants in Error do not bind themselves person¬ 
ally to pay this sum. The fact that the Defendants in 
Error assumed no personal indebtedness in respect 
to the $3,000.00 to be advanced by Plaintiff in Error 
for constructing and erecting the gas filling station, 
which was to house the business, but that Plaintiff in 
Error was to be repaid out of the profits of the Ibusi- 
ness, points clearly in the direction of a partnership 
because it negatives any idea that the Defendants in 
Error had no interest in the business. If they had no 

j 

i 

i 

i 


i 

! 
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interest in the business, and if Plaintiff in Error was 
the sole owner of the business, it would, of course, be 
absurd for the parties to be agreeing upon this limita¬ 
tion upon the use of the profits of the business for 
Plaintiff in Error’s reimbursement because Plaintiff 
in Error, if the sole owner of the business, could use 
the profits in any way he pleased. 

Paragraph seven: 

When station is completed, Plaintiff in Error “shall 
have full and complete control of the conduct and 
policies of said business. ” 

This clause clearlv shows that Defendants in Error 

* 

had an interest in the gas filling station business, 
otherwise they could not agree as to who should have 
control of the conduct and policies of said business, 
which negatives a tenancy. 

HOW PAID. 

Paragraph eight: 

Plaintiff in Error to be reimbursed for his expendi¬ 
tures in erecting and constructing the gas filling sta¬ 
tion “out of the net receipts of said gas filling station 

* * * yy 

• 

AND, after Plaintiff in Error had been so reim¬ 
bursed, “the net profits arising from the operation of 
said gas filling station shall be equally divided between 
the parties hereto, i. e., one-half thereof to be paid to 
the first parties (Defendants in Error) and the other 
half thereof to be paid to the second party.” (Plain¬ 
tiff* in Error) 

The parties agreed to share profits as profits. And 
while there is no mention made as to sharing losses, 
this is not negatived by anything in the contracts, for 
the law imposes this as a necessary consequence. 
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In this paragraph, the parties agree as to how the 
profits of the business are to be applied and divided. 
Unless the Defendants in Error had an interest ih the 
business, there would be no justification for having 
an agreement on this point as to how the profits of 
the business were to be applied and divided. It jis to 
be especially noted in connection with this paragraph 
of the contract, that the Defendants in Error take their 
share of the profits as profits, not as rent. 

The last paragraph is in the nature of an option to 
the Defendants in Error to terminate the business in 
the event they sold the property. This points dirjectly 
to a partnership as otherwise there would be no Occa¬ 
sion for providing for such a matter and this para¬ 
graph likewise expresses the payment to be made to 
Plaintiff in Error if the business is brought to anj end. 
Such payments being in lieu of his prospective profits 
out of the business. 

CONTRACT OF APRIL 11, 1928. j 

i 

This contract is supplemental to the original con¬ 
tract of August 18, 1927, and provides for the! con¬ 
struction and erection of additional structures tp the 
gas filling station, the cost of which were to be “borne 
and paid equally by the parties hereto ” {Defendants 
in Error and Plaintiff in Error). See R. 11-19 for 
cost. 

This contract likewise provides for a dissolution of 
the partnership in the event the lands are sold and 
for reimbursement to Plaintiff in Error for liis ex¬ 
penditures both for the construction and erection of 
the original structures of the gas filling station and 
the additions, and likewise provides that Plaintiff in 
Error shall be paid one-half the value of the Mock, 
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fixtures and equipment of the gas filling station , and 
a bonus of $2,000.00 for his services. 

Said contract further provides that in the event the 
business is sold, that in addition to reimbursing* Plain¬ 
tiff in Error for his expenditures etc. as aforesaid, that 
he will be further paid “one-half the value of the good 
will of said business * * V* 

All of which clearly indicates the intention of the 
parties of becoming and being partners and negatives 
any idea of the relationship of landlord and tenant. 

THE LAW. 

The requisites of a partnership are that the parties 
must have joined together to carry on a trade or ad¬ 
venture for their common benefit, each contributing 
property or services, and having a community of in¬ 
terest in the profits. Ward v. Thompson, 63 U. S. 22. 

As was said by Mr. Justice Gray in the case of Mee¬ 
han v. Valentine, 145 U. S. 835—p. 841. 

“In the present state of the law upon this sub¬ 
ject it may perhaps be doubted whether any more 
precise general rule can be laid down than, as in¬ 
dicated at the beginning of this opinion, that those 
persons are partners, who contribute either prop¬ 
erty or money to carry on a joint business for 
their common benefit, and who own and share the 
profits thereof in certain proportions. If they do 
this, the incidents or consequences follow, that the 
acts of one in conducting the patnership business 
are the acts of all; that each is agent for the firm 
and for the other partners; that each receives part 
of the profits as profits, and takes part of the fund 
to which the creditors of the partnership have a 
right to look for the payment of their debts; that 
all are liable as partners upon contracts made by 
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one of them with third persons within the Scope 
of the partnership business; and that even an 
express stipulation between them that one ^hall 
not be so liable, though good between themselves, 
is ineffectual as against third persons.’’ 

Taking the above cases as a measuring rule and 
applying the law as laid down therein to this base, 
we find that the Defendants in Error contributed their 
lands and the Plaintiff in Error contributed his money 
and services in erecting and constructing on said lands 
the gas filling station and thereafter further contrib¬ 
uted his services in managing and directing thd gas 
filling station business for the joint interest of Defen¬ 
dants in Error and Plaintiff in Error, for their com¬ 
mon benefit, and that said parties agreed to share 
equally in the profits. 

i 

20 R. C. L. Sec. 30, page 826. | 

I 

There need be no express agreement that each j^artv 
shall bear a share of any losses which may occur in 
the business, since, as a legal consequence, one partici¬ 
pating in the profits of a partnership is held liable for 
a share of the losses. Richards v. Grinnell, 63 1^. 44, 
and cases cited. 

As a further contention on behalf of this Plaintiff 
in Error, the attention of the Court is respectfully 
invited to the fact that all of the moneys necessary to 
erect and construct the buildings of the business! and 
start the business as a going concern, were advanced 
bv this Plaintiff in Error, in addition to his services 
rendered in managing the business, and under t|hese 
circumstances he has a lien under the contracts of 
the parties, the situation in that respect being that 
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under the general intention of the contracts this Plain¬ 
tiff in Error was to hold possession of the property by 
way of security for his reimbursement for the moneys 
to be advanced for the construction work and for his 
services. This lien, this Plaintiff in Error contends, 
was to continue to exist until his full reimbursement 
had been effected in accordance with the contracts. The 
Plaintiff in Error’s right to this lien rests upon the 
contracts and upon the principle of law applicable to 
such situations as the contracts provided should come 
into existence where one party advances money or 
labor on goods or property of another and takes such 
goods or property into his possession with the right to 
hold and retain them until he has been paid. 

17 Ann. Cas. 1023. 

It has been held that where a party to a joint adven¬ 
ture advances monev to the adventure, he has a lien 
upon the property of the adventure which is similar 
to a partner’s lien. 

Smith v. The Saugerties, 44 Fed. 625; 

In re Kessler, 174 Fed. 906, 

Crenshaw v. Crenshaw, 61 S. W. 366, 22 Ky. L. 
Rep. 1782. 

The lien in favor of a partner contributing the en¬ 
tire capital and necessary advances to form and carry 
on a partnership may be expressly provided for by the 
provisions of the partnership agreement to the effect 
that the whole sum advanced by him for the venture 
shall be repaid before any division of profits is de¬ 
clared. 

Smith v. Rainey, 209 U. S. 53; 28 S. Ct. 474; 52 
U. S. (L. ed.) 679. 
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20 R. C. L. Sec. 274, page 1032. But where the part¬ 
nership relation is terminated it (partner’s lien) ex- 
tends only to such property as belonged to the firjtn at 
the time of dissolution, and does not cover property 
thereafter acquired by those who may carry oil the 
business. 

j 

Hoyt v. Sprague, 103 U. S. 613, 26 U. S. (L.i ed.) 

585. 

! 

I 

The contention of the Defendants in Error is that 
because the contracts contain no express provision 
regarding participation in losses, there is no partner¬ 
ship. This contention is unsound. A participation in- 
profits as profits is sufficient to constitute a partner¬ 
ship, because an agreement to share profits as profits, 
alone, cannot prevent the legal consequences of j also 
sharing losses for the benefit of creditors. See 6ases 
cited in the note to the decision of the Supreme Court 
of the United States in the case of Ward v. Thompson, 
16 L. ed. 249. In that case the Supreme Court!held 
that there was a partnership although there was no 
provision with regard to losses, the parties living 
joined together to carry on a joint adventure for their 
mutual benefit, one contributing a vessel, the other his 
skill, labor and experience, there being a communnion 
of profits on a fixed ratio. 

i 

i 

CONCLUSION. 

i 

It is respectfully submitted that the effect of the 
judgment of the Municipal Court is to enable Defen¬ 
dants in Error to acquire repossession of their tends, 
with the advantages of their improvements, without 
paying either this Plaintiff in Error therefor qr al- 
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lowing him to continue the business of operating a gas 
tilling station there until he has been reimbursed 
through the proceeds of the business set up on the 
joint account, as provided by the contracts. 

This Plaintiff in Error respectfully and earnestly 
insists that unless this Court shall reverse said judg¬ 
ment, there will be a grievous and serious miscarriage 
of justice and he earnestly prays that in the interests 
of justice, such reversal may be granted. 

Respectfully submitted, 

Albert D. Esher, 

i Attorney for Plaintiff in Error. 





IN THE 




»fLBO 

»»» 




url of J[p]?cala,: jisirid of ^olmnHa. 


APRIL TERM, 1929. 


No. 4981 

HENRY J. HORNER, Plaintiff in Error, 

vs. 

CLAIRE B. CAMPBELL and WILLIAM D. 
CAMPBELL, Defendants in Error. 


BRIEF FOR DEFENDANTS IN ERROR. 


P. H. MARSHALL, 
Attorney for Defendants in Error. 


PRESS or JUDD A DETWEH.ER, INC., WASHINGTON, D. C. 

























I 

j 



APRIL TERM, 1929. 


No. 4981 


HENRY J. HORNER, Plaintiff in Error, 

i 

l 

VS. 

j 

CLAIRE B. CAMPBELL and WILLIAM D. j 
CAMPBELL, Defendants in Error. 


BRIEF FOR DEFENDANTS IN ERROR. ! 

, 

____________ 

I 

Statement of Facts. 

j 

Defendants in error own certain real estate in tjie 
District of Columbia (R. 13). They entered into con¬ 
tracts with plaintiff in error which provided that cer¬ 
tain improvements should be constructed upon this 
real estate, and that plaintiff in error should conduct 


j 

i 


le 
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the business of a gasoline filling station, automobile 
repair shop and automobile washing-room upon the 
premises. The eosts of construction were to be paid 
as indicated in the contracts, and plaintiff in error was 
to be in absolute management and control of the busi¬ 
ness. After the costs of construction were paid, net 
profits were to be divided between plaintiff and defend¬ 
ants in error. Xo limitation of time for the continu¬ 
ance of this arrangement is stated in the agreements 
(R.6,9). 


Defendants in error served upon plaintiff in error a 
notice to quit in a landlord and tenant proceeding (R. 
14) J upon the theory that the relationship between the 
parties was that of landlord and tenant, and that the 
provision with reference to net profits amounted to a 
letting of the property of defendants in error to plain¬ 
tiff in error, upon a rental to be measured by one-half 
of the net profits resulting from the operation of the 
business. At the trial in the Municipal Court, this 
theory was announced by counsel for plaintiffs below, 
who commenced an argument directed to the contention 
that the parties to said arrangement were not partners. 
Thereupon counsel for plaintiff in error interrupted to 
state that he did not contend that the relationship was 
that of partners, whereupon the Court below directed 
counsel for plaintiff’s below to devote no further time 
to the discussion of the question of partnership (R. 13). 
Upon the conclusion of the argument, the Court re¬ 
quested briefs, but again directed counsel for defend¬ 
ants in error to submit no authorities in support of 
their contention that such partnership relation did not 
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exist, as this proposition liad been conceded by oppos¬ 
ing counsel. 

Attention is requested to certain inaccuracies ap¬ 
pearing in the statement of facts for plaintiff in error. 
The figures contained therein as to alleged costs of 
construction and indebtedness to his client were con¬ 
tained in his affidavit of defense, and no testimony con¬ 
cerning these matters was submitted to the Court. He 
stated (his brief, page 4) that the accuracy of the ac¬ 
count therein mentioned was not disputed by defend- 

* 

ants in error until the case was tried in the Municipal 
Court, but there is nothing whatsoever in the record to 
justify this statement, and we submit that he is mis¬ 
taken as to the facts. 


ARGUMENT. 

i 

We believe that the case in this Court, as in tlje 
Court below, presents merely a question of law, that is 

to say, what relationship was created between the paf- 

| 

ties by the contracts appearing in the record. 

We submit that the relationship so created must 
have been either that of partnership, or that of land¬ 
lord and tenant. Although counsel below expressly 
withdrew the question of partnership from the con¬ 
sideration of the Court, he now advances the sanie 
contention under another name, that is to sav, ioiijit 
adventure. 

At once the question presents itself whether an ap¬ 
pellate court can review a case upon a proposition 
which was not only not urged in the court below, bilt 

i 

2e 


I 

i 
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was withdrawn from the consideration of the court 

below. Certainly it is not fair to the court of first 

instance to have its determination of a cause reviewed 

upon grounds withdrawn from its consideration. 

But we confidentlv submit that the relationship is 

• * 

that of landlord and tenant, and that if there is an 
indebtedness due to plaintiff in error, the Courts are 
open to him for the recovery of his debt. His con¬ 
tention appears to be that lie can assert items of in¬ 
debtedness which defendants in error dispute, and by 

their mere assertion can continue indefinitelv in the 

* 

possession of their real estate. 


The following authorities are submitted to support 
our contention that the relationship of landlord and 
tenant exists and that a landlord and tenant proceed¬ 
ing in the Municipal Court is the only remedy open 


to defendants in error: 


May vs. International Loan & Trust Co., 92 Fed. 
445: The defendant below (plaintiff in error) had 
erected a hotel on a lot which he owned. One Masscv 
occupied this building and therein carried on the hotel 
business. 

The Court said: “It is evident that at the trial the 

defendant below was endeavoring to show that Massey 

was his business partner and was carrying on the hotel 

business for himself and the defendant below. Massev 

♦ 

testified as follows: 


‘I know Mr. May, the defendant in this suit. He 

owned a hotel building in Denton, Texas—Mr. Mav 

furnished the hotel and I was to run the hotel; and if 

I made any profits 1 was to divide profits with Mr. 

Mav—Mr. Mav was there about the hotel office when- 
* + 
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ever lie wanted to. He had a right there—he had a 
right to examine my books and see if I was making 
any profits. He was interested to the extent that if 
I made any profits 1 was to divide with him. The liotel 
was run in my name. I bought the goods and paid 
for them. 1 was responsible. Mr. May had nothing 
to do with the running of the liotel. I suppose! the 
reason I didn’t agree to pay him so much a month!was 
because I didn’t think I could make anvthing. There 
was no furniture there that I know of, that didn’t 
belong to the hotel, except what I put in there.” 

Court charged the jury “that the contract between 
said Massey and the defendant was not a partnership, 
so far as Massey’s evidence shows, but was a contract 
of rent for a contingent sum.” 

Federal Court said: “The construction of the con¬ 
tract was clearlv a matter for the Court, and not! for 
the jury, and the Court’s construction was in lour 
opinion correct.” 

Mill Co. r.y. Gordon, 36 Pac. 365: A leased property 
to B. The latter covenanted to pay as rent therefor 
one-half of the profits above all expenses, inclmling 
advertising, B’s necessary personal expenses wfhile 
engaged in the work, and also the board of B’s wife. 

Held that A and B were lessor and lessee and; not 

i 

partners. 

Perrinc r.s. Hankinson, 11 X. J. L. 215 (cited by! Su¬ 
preme Court): It was decided that though the plain¬ 
tiff is to receive from the defendant by way of vent 
a portion of the profits of a farm and tavern, inch 
agreement does not constitute them partners as! be- 
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tween themselves, so as to disable the plaintiff from 
suing at law. 

Mayrant & Co. rs. Marston, Brown & Co., (17 Ala. 
453, held: Parties do not become partners inter sese 
unless there is a stipulation in the agreement for a 
community of risks as well as a partition of gains. 

A contract In* which two firms agreed to divide 
equally the profits of their businesses, after excluding 
a certain portion of such profits ‘‘to cover expenses,” 
stipulating also “that the business of their respective 
firms should be conducted entirely separate,” neither 
being bound to contribute anything to the expenses or 
losses of the other, does not constitute the two firms 
partners inter sese. 

Johnson Bros. rs. Carter & Co., 1*20 Iowa, 355, held: 
The following essentials are necessarv to constitute a 
partnership in that State: 

(1) An agreement to share profits only will not con¬ 
stitute a partnership. 

(2) The sharing of losses is essential to a partner¬ 
ship, though the undertaking to do so may be inferred 
from an agreement to divide profits, unless precluded 
bv the terms thereof. 

(3) That payment for services or for the use of 
money or property to be used in the business may 
consist of a share of profits without making the lender 
oi* employee a partner. 

Gill vs. Ferris, 82 Mo. 156, held that one who re¬ 
ceived one-third of the profits of a firm as compensa- 
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tion for his services, and who is not liable for any of 
its losses, is not a partner. 

Holmes rs. Railroad Co., 5 Gray (Mass.) 58: Court 
held a railroad corporation which leases to an indi¬ 
vidual a house owned by it, he paying them a cer¬ 
tain sum annually and “half the net proceeds arising 
from keeping said house as a hotel,' ’ and keeping an 
account open to inspection, and giving his own tinjie 
and attention, and having free passage over the rail¬ 
road for himself and all persons employed, and all ar¬ 
ticles used by him in carrying on the house, does npt 
thereby become a partner, even as to third persons, in 
the keeping of the house. 

Court said: “In looking at the particular contract 
existing between these parties, it is quite obvious tliht 
no partnership was contemplated between them, jit 
was a part of the stipulation, already expressed. tlUtt 
the labor and expenditures in carrying on the hotel 
were matters solelv in the hands of Parker and Tribain, 
and all bills were to be paid by them. It seems to |is 

i 

to have been, on the part of the Old Colony Railroad 
Company, a mere leasing of the house and furniture, 
but making the rent of the former to depend wholly 
on the success of the establishment. If no profits were 
realized, they would receive no rent." 

Court further held that the fact that they had agreed 
to keep account of all receipts and expenditures did nbt 
make them partners, as it did not necessarily import 
any partnership in the proceeds. 

There is virtual unanimitv in the decisions that iio 
partnership is created and no partnership liability iis 
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incurred by a landowner when lie rents land to a tenant 
ami stipulates as or in lieu of rent, or as additional 
to a specific rent, that lie should receive a part of the 
tenant's protits, provided he does not unite with the 
tenant in carrying on the business, or acquire any other 
interest in such business. The mere fact that one re¬ 
ceives a portion of the protits of a business as rent for 
promises used in the business does not therefore make 


him a partner in the business, where there is no mutual 
interest in the capital invested and the share in the 
profits paid to the lessor is not given to him as pro¬ 
ceeds of a joint venture by the parties, but purely as 
rent to be paid for the use of the building. (Citing 
Thayer rs. Augustine, 55 Mich. 187.) But the com¬ 
monest case in which it (the above principle) is recog¬ 
nized and enforced is where land is farmed on shares, 
and the tenant, in lieu of rent, agrees to pay over a 
part of the crop raised. 20 K. C. L. 843. 

Thayer r.v. Augustine {supra): It was held that the 
renting of a saloon for half the profits of the business 
does not make the landlord a partner of the tenant. 

It is well settled that there mav be a lease of land so 
as to create the relation of landlord and tenant, though 
the rent is to be paid in a share of the crops raised. 
16 R. C. L. 584. 


An agreement bv a landlord of a building, used as an 
opera-house, to act as treasurer for the same and sell 
tickets, and to deduct from tin; proceeds of such sales 
daily, at the rate of ,000 a year net for his services, 
and one-half of the net surplus remaining after paying 
the current expenses of running the opera-house, for 
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the rent thereof, does not make him a partner in thb 
opera-house, either inter sese or as to third parties^. 
It is a mere arrangement for insuring the collection off 
liis rent, as in the case of the owner of a farm letting 
the farm, or the farm with implements and teams, for 
half the profits. Parker vs. Fergus, 43 Ill. 437. j 
Cross vs. Thiele, 197 Pac. 974, was a case in which tlih 
lease for a hotel required the lessee to pay to the lessor 
one-third of the net profits derived from the operation 
of the hotel, in addition to the payment of a fixed rent 
charge. j 

Court said: “Because of the provision in the leastji 
requiring appellant to pay to respondent one-third of 

i 

the net profits derived from the operation of the hotel! 
in addition to the payment of the fixed rent charge] 
appellant contends that a partnership was created, and 
that respondent must have sued her in equity for ah 
accounting, and that therefore he cannot maintain tliej 
present action for the fixed rental. It is sufficient to! 
say, upon this head, that the provisions did not make; 
the appellant and respondent partners.” 

Cole vs. Rome Savings Bank, 161 X. Y. S. 15: It was! 
held, among other things, that a lease of realty reserv-j 
ing to the owner a certain portion of the net profits asj 
compensation for the use of the realty did not create a; 
partnership relation between the lessor and lessee. 

Ogus, Rabinovich & Ogus Co. vs. Foley Bros. Dryj 
Goods Co., 252 S. AY. 1048: It was held that where a; 
contract for the use of premises designated the rela-i 

i 

tionship of its parties to be that of lessor and lessee, 1 ; 
and gave the lessor control of the lessee's business onlv ; 
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to the extent to enable tlie lessor to prevent interference 
with its own business situated in the same building' and 
in part on the same floor, the lessor to be paid a speci¬ 
fied rental and a percentage of all net sales by the lessee 
and was to furnish the lessee with certain clerks and 
other aid in carrying on trade, that the contract was 
one of lease and not of partnership. 

State of Washington c.r rrl. Frank A. liatliffe vs. 
The 1 Superior Court for Whitman County, K. L. Mc- 
Crosky, .Judge, Defendant, 108 Wash. 44.‘>: It was held 
that a partnership or joint adventure is not consti¬ 
tuted by an agreement called a farm lease, with the 
usual provision as to subletting, re-entry, control and 
farming, which gave the lessor one-third of the crop 
for rent, and one-third for use of equipment and its 
upkeep, to be furnished by lessor, the lessee to pay the 
cost of operation, and the balance of the crops with in¬ 
creases of the stock, to be divided equally, where it 
contained no agreement that the lessor should share 
in the losses, but that the same will be construed to be 
a lease creating the simple relation of landlord and 
tenant only. 

We respectfully urge that the Municipal Court, sit¬ 
ting in landlord and tenant cases, was the onlv forum 
open to respondents; that as to any dispute concerning 
an indebtedness of defendants to plaintiff in error, he is 

at libertv to assert and recover anv and all amounts 

• • 

justly due him in the proper tribunal; that it would 
be manifestly unjust to defendants in error to permit 
plaintiff in error to remain indefinitely in the posses¬ 
sion of real estate belonging to defendants in error 
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i 

i 

i 

i 
i 

merely because he asserts claims against them, which 
they dispute, arising out of alleged expenditures, espe¬ 
cially when he has an adequate remedy, if his conten¬ 
tions be correct. 

And we most earnestly submit that plaintiff in error 
should have no standing in this Court to obtain the 
review of a decision upon grounds which he repudi¬ 
ated and abandoned in the lower Court. 

i 

Respectfully submitted, 

P. H. HARSHALL, ! 

i 

Attorney for Defendants in Error\ 
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